



















































































































































































































































































































































































§ 102-16 FL.OOD DAMAGE PREVENTION § 102-17

D. In passing upon such applications, the Zoning Board of Appeals shall consider all technical
evaluations, all relevant factors, standards specified in other sections of this chapter and:

(1) The danger that materials may be swept onto other fands to the injury of others.
(2) The danger to life and property due to flooding or erosion damage.

(3) The susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner.

(4) The importance of the services provided by the proposed facility to the community.
{5) The necessity to the facility of a waterfront location, where applicable.

(6) The availability of alternative locations for the proposed use which are not subject to
flooding or erosion damage.

(7) The compatibility of the proposed use with existing and anticipated development.

* (8) The relationship of the proposed use to the Comprehensive Plan and fioodplain
management program of that area. :

(9) The safety of access to the property in times of flood for ordinary and emergency
vehicles.

(10) The expected heights, velocity, duration, rate of rise and sediment transport of the
floodwaters and the effects of wave action, if applicable, expected at the site.

'('l"l) The costs of providing governmental services during and after flood conditions,
including search and rescue operations, maintenance and repair of public utilities and
facilities, such as sewer, gas, electrical and water systems and streets and bridges.

E. Upon consideration of the factors of Subsection D and the purposes of this chapter, the
Zoning Board of Appeals may attach such conditions to the granting of variances as it

deems necessary to further the purposes of this chapter.

F. The Village Clerk shall maintain the records of all appeal actions, including technical
information, and report any variances to the Federal Emergency Management Agency
upon request.

§ 102-17. Conditions for variances.

A. Generally, variances may be issued for new construction and substantial improvements to
be erected on a lot of V2 acre or less in size contiguous to and surrounded by lots with
existing structures constructed below the base flood level, provided that § 102-16D(1)
through (11) have been fully considered. As the lot size increases beyond the ¥2 acre, the
technical justification required for issuing the variance increases.

B. Variances may be issued for the reconstruction, rehabilitation or restoration of structures
and contributing structures listed on the National Register of Historic Places or the State
Inventory of Historic Places, without regard to the contributing structures procedures set
forth in the remainder of this section.
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§ 102-17 MIDDLEPORT CODE § 102-17

C.

Variances may be issued by a community for new construction and substantial
improvements and for other development necessary for the conduct of a functionally
dependent use, provided that:

(1) The criteria of Subsections A, D, E and F of this section are met.

(2) The structure or other development is protected by methods that minimize flood
damages during the base flood and create no additional threat to public safety.

Variances shall not be issued within any designated floodway if any increase in flood levels
during the base flood discharge would result.

Variances shall only be issued upon a2 determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.

Variances shall only be issued upon receiving written justification of:
(1) A showing of good and sufficient cause.

(2) A determination that failure to grant the variance would result in exceptional hardship
to the applicant.

(3) A determination that the granting of a variance will not result in increased flood

heights, additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud on or victimization of the public or conflict with existing local

faws or ordinances.

Any applicant to whom a variance is granted or a building with the lowest floor below the
base flood elevation shall be given written notice that the cost of flood insurance will be
commensurate with the increased risk resulting from lowest floor elevation.
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APPENDIX D

Village of Middleport Waterfront Consistency Law



yLocal Law Filing

NEW YORK STATE DEPARTMENT OF STATE
41 STATE STREET, ALBANY, NY 12231

J

- (Use this form to file a local law with the éecretary af State.)

Text of law should be given as amended. Do not include matter bemg eliminated and do not use
italics or underlining to indicale new maller.

COUREK
Gy

ToXh
Yillage

A local law ..

Local Law No. --
entitled the Village of Mlddleport Waterfront Consistency

Middleport

of - — e ——mm———————

2 of the year 20.9.?..

(Juur! Tide)
Law.

-t

Board of Trustees

Be It enacted by the ... -- - - -- of the

CHEXE

Ckey
TEwK

Village

s | A S : - -- a5 follows:

Title

This local law will be known as the Village of Middleport Waterfront Consistency Law.

Authority and Purpose

1.

DOS 239 (Rev. 11/99)

This local law is adopted under the authority of the Municipal Home Rule Law -
and the Waterfront Revitalization of Coastal Areas and Inland Waterways Act of
the State of New York (Article 42 of the Executive Law).

The purpose of this local faw is to provide a &amework for agencies of the Village
of Middleport to consider the policies and puiposes contained in the Local

Waterfront Revitalization Program when reviewing applications for actions or
direct agency actions located in the waterfront area; and to assure that such actions

and direct actions are consistent with the said policies and purposes.

1t is the intention of the Village of Middleport that the preservation, enliancement
and utilization of the natural and manmade resources of the unique waterfront area
of the Village occur in a coordinated and comnpreliensive manner to ensure a

* proper balance between natural resources and the need to accommodate

(If additlonal space Is needed, attach pages the same size as this sheet, and number each.)
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population growth and economic developmerit. Accordingly, this local law is
intended to achieve such a balance, permitting the beneficial use of waterfront
resources while preventing loss of fish and wildlife; advise impacts to historic
structures; diminution of open space areas or public access to the waterfront;
erosion of shoreline; losses due to flooding, erosion and sedimentation; or
permanent adverse changes to ecological systems.

4. The substantive provisions of this local law shall only apply while there is in
existence a Local Waterfront Revitalization Program which has been adopted in
accordance with Article 42 of the Executive Law of the State of New York.

IIL Definitions

1. “Actions” means either Type I or unlisted actions as defined in SEQRA
regulations which are undertaken by an applicant and which include:

(a)  projects or physical activities, such as construction or other activities that
may affect the environment by changing the use, appearance or condition
of any natural resource or structure, that:

)] are directly undertaken by an agency; or
(i)  involve funding by an agency; or
(iii)  require one or more new or modified approvals from an agency or

agencies;

(b)  agency planning and policy-making activities that may affect the
environment and commit the agency to a definite course of future

decisions;

(c)  adoption of agency rules, regulations and procedures, including local laws,
codes, ordinances, executive orders and resolutions that may affect the

environment; and

(d) any conibinations of the above.

2. “Agency” means any board, agency, department, office. other body, or officer of
the Village of Middleport.
3. “Waterfront area” means the Waterfront Revitalization Area delineated in the

Village’s Local Waterfront Revitalization Program

4. “Waterfront Assessment Form (WAF)” means the form used by an agency to
assist it in determining the consistency of an action with the Local Waterfront

Revitalization Program.

5. “Consistent” means that the action will comply with the LWRP policy standards
and conditions.



1v.

6. “Direct Actions” mean actions planned and proposed for implementation by an
agency, such as, but not limited to, a capital project, rule making, procedure

making and policy making.

7. “Local Waterfront Revitalization Program (LWRP)” means the Local Waterfront
Revitalization Program of the Village of Middleport, approved by the Secretary of
State pursuant to the Waterfront Revitalization of Coastal Areas and Inland
Waterways Act (Executive Law, Article 42),'a copy of which shall be on file in
the Office of the Village Clerk of the Village of Middleport.

8. “Building Inspector” means the building inspéctor or, if none, the code
enforcement officer of the Village of Middleport.

9. “Applicant” means any person, corporation, partnership, or other enfity requesting
approval or funding of an action, or undertaking any action for which approval is

required pursuant to this Law.

Review of Actions

1. Whenever a proposed action.is located in the village’s waterfront area, an agency
shall, prior to approving, funding or undertaking the action, make a determination
that it is consistent with the LWRP policy standards and conditions set forth in

paragraph 4 below.

2, Whenever an agency receives an application for approval or funding of an action
or as early as possible in the agency’s formulation of a direct action to be located

in the waterfront area, the applicant, or in the case of a direct action, the agency,
shall prepare a Waterfront Assessment Form (WAF) to assist with the consistency

review.

3. Whenever an agency shall make a detenninat,ion that an action is not consistent
with the LWRP policy standards and conditions, it shall notify the applicant of
such findings and the reason therefor within 45 days of filing of the application.

4, Actions to be undertaken within the waterfront area shall be evaluated for
counsistency in accordance with the following LWRP policy standards and
conditions, which are derived from and further explained and described in Section
I1I of the Village of Middleport LWRP, a copy of which shall be on file in the
Village Clerk’s office and available for inspection during normal business hours.
In the case of direct actions, the agency shall also consult with Section IV of the

LWRP in making its consistency determination:

(a) Fostering a pattern of development in the Village of Middleport that
enhances community character, preserves open space, makes efficient use
of the infrastructure, makes beneficial use of a waterfront locations, and
minimizes potential adverse impacts of development.

(b) Protecting existing water-dependent uses in the Village of Middleport and
promoting the siting of new water-dependent uses in suitable locations.



(¢}
d

(e)

o

(k)
(0
{m)

Protecting existing agricultural land in the Village of Middleport.

Promoting the sustainable use of ﬁving marine resources in the Village of
Middleport. ' '

Protecting and restoring ecological resources, including significant fish
and wildlife habitats, wetlands and rare ecological communities.

Protecting and improving water resources.

Minimizing loss of life, structures and natural resources from flooding and
erosion.

Protecting and improving air quality.

Promoting appropriate use and development of energy and mineral
resources.

Minimizing environmental degradation from solid waste and hazardous
substances and wastes,

Improving public access to the waterfront and the use of public lands.
Enhancing visual quality and protecting outstanding-scenic resources.

Preserving and protecting historic resources.

If the agency determines that the action would not be consistent with one or more

of the LWRP policy standards and conditions, such actions shall not be
undertaken unless the determining agency makes a written finding with respect to

the proposed action that:

(2)

C)

(©)

(d)

no reasonable alternatives exist whicli would permit the action to be
undertaken in a manner which will not substantially hinder the
achievement of such LWRP policy standards and conditions;

the action would be undertaken in a manner which will minimize all
adverse effects on such LWRP policy standards and conditions; and

the action wilt advance one or more of the other LWRP policy standards
and conditions; and

the action will result in an over-riding village, regional or state-wide

- public benefit.-

Each agency shall maintain a file for each action made the subject of a consistency
determination. Such files shall be under the control of the Village Clerk.



Y. Enforcement

The Village Building Inspector shall be responsible for enforcing this Chapter. No work
or activity on an action in the waterfront area which is subject to review under this
Chapter shall be commenced or undertaken until the Building Inspector has been
presented with a written determination from an agency that the action is consistent with
the Village's LWRP policy standards and conditions.

In the event that any construction, action or other activity is being performed in violation
of this Chapter or any conditions imposed thereundet, the Building Inspector shall issue a
stop work order and all work shall immediately cease. No further work or activity shall be
undertaken on the project so long as a stop work order is in effect. Postmg of a stop
work order at-any work site, or delivery to any mdmdual shall constitute issuance.
Issuance of a stop work order shall not be a prerequisite to prosecution for violating this

law.

VI Yiolations

1. The undertaking or performing, or exercising, any action as defined, herein,
without agency approval shall constitute a violation of this Local Law and shall be
punishable by a fine not to exceed $250.00 or imprisonment for not more than 15

days, or both such fine and imprisonment.

2. Each week of cdhtinuing violation of this Law shall constitute a separate
violation,
3 This law may be enforced by a civil action and any violation thereof may be

enjoined by a court of competent jurisdiction.

VIL. Severability

The provisions of this local law are severable. If any provision of this law is found invalid,
such finding shall not affect the validity of this local law as a whole or any part or
provision hereof other than the provision so found to be invalid.

V1iII. Effective Date

This local law shall take effect imnediately upon its filing in the office of the Secretary of
State.



(Complete the certification In the paragraph that-appliés to the filing of this local law and
strike out that which Is not applicable))

1. (Final adoption by local legislative body only.)

{ hereby certify that the local law annexed hﬂﬂg (ﬁesiﬁnaled as local law No. 2 y of 202
was duly passed by the

of th & n)(Vlllage) of --------- T -
fv(&fng @‘Ogﬁg d o March 18 2OQ 2., in accordance with the applicable provisions of law.

(Name of Legisiative 8ody)

2. (Passage by local legislative body with approval, no disapprova[ or repassage after disapproval
by the Elective Chief Executive Officer*.) _

I bereby certify that the local law annexed hereto, designated as local Iaw No. of 20
of the (County)(City }(Town)(Village) of was duly passed by the
an 20 --- , and was (approved)(not approved)(repassed after
(Nnmc of Legislative Body}
disapproval) by the - oo and was deemed duly adoptedon —eeeee .. 20....,
(Elective Chiaf Exucutive Officer*)’

in accordance with the applicable provisions of law.

3. (Final adoption by referendum.)

I hereby certify that the local law annexed hereto, aesignated as local law No. - - -- 0f20..._..

of the (County)(City)(Town)(Village) of SR was duly passed by the
S on- 20---- , and was (approved)(not approved)({repassed after

{Name of Legislative Body)

disapproval) by the ---cceeeoeeene femmenn -=-- 0N --- 20.---. Such local law was submiited

fE lective Chief Executive Qfficer®)
to the people by reason ol a (mandatory)(permissive) referendum, and received the affirmative vote of a mzuonly of

the qualified electors voting thereon at the (general){special)(annual) election held on - -ceraoeceeeee 20... ,in
accordance with the applicable provisions of law.

4. (Subject to permissive referendunt and final adoption because no valid petltion was filed vequesting
referendum.)

I hereby certily that the local law annexed hereio, designated as local law No.. of 20......
of the (County)(City}(Town)(Village) 0f «occeomm e was duly passed by the
............. ON weumnevnnnnnnneen 20..--, and was (approved)(not approved)(repassed aller

- ——

(Name of Legislative Body)
20 --- . Such local law was subject to

disapproval) by the <. N oY |
(Elective Chicf Excecutive Officer®)
permissive referendum and no valid petition requesting such referendum was filed as of -ceeceeeeeeeao. 20 , in

accordance with the applicable provisions of law,

* Elective Chief Executive Officer means or Includes tlie chiel executive officer of a cohnty elected on a county-
wide basis or, if there be none, the chalrperson of the county legislative body, the mayor of a city or village, or
the supervisor of a town where such officer Is vested with the power to approve or veto local laws or ordinances.
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5. (City local law concerning Charter revision proposed by petition.)

I hereby certify that the local law annexed hereto, designated as local law NO. oo oo eoeomrmeior e of 20
of the City of -ecceceeee. S having been submitied to referendum pursnant to the provisions of

section (36)(37) of the Municipal Home Rule Law, and having received the affirmative vote of a majority of the
qualified electors of such city voting thereon at the (special)(general) elecuon held 00 e e 20-...,
became operalive. ’

6. (County local law councerning adoption of Charter.)

I hereby certify that the local law annexed lereto, designated as local [aw NO. <ooeoeeeommommmee e of 20
of the Counly of - State of Neéw York, having been submitted to the electors

at the General Election of November 20----, pursnant to subdivisions 5 and 7 of section 33 of the
Municipal Home Rule Law, and having received the affirmative vote of a majority of the qualified eleclors of the cit-
ies of said county as a unit and a majority of the qualified electors of the towns of said county considered as a unit

voting al said general election, became openalive.

(If any other authorized form of final adoption has been followed, please provide an appropriate certification.)

I further certify that I have compared the preceding local law with the original on file in this office and that the same
is a correct transcript lhe{efrom and of the whole of such original local law, and was finally adopted in the maaner in-

dicated in paragraph--..-=.._.. , above. \
Lyt s A0

Cterk df 1he County legislative body, City, Town or Village Cleet)
or officer designated by local legislative body

March 18, 2002

(Seal) . Date:

(Certification to be executed by County Attorney, Corporation Counsel, Tuwn Attorney, Village Attorney or
other authorized attorney of Iocallty)

STATE OF NEW YORK
county oF . NIAGARA

I, the undersigned, hereby cerlify that the foregoing local lat::o(mﬁns-t}xe correct textland that all proper proceedings
have been had or laken for the enactment of the local law anneXed herefo.

N
-Signatuee Dan Yl “E. /Seaman
ViYlage Attorney

Title Z

ﬁﬁ/ of Middleport
TE¥H

Village

Date: March 18, 2002
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APPENDIX E

Guidelines for Notification and Review of State Agency Actions Where Local
Waterfront Revitalization Programs are in Effect



NEW YORK STATE DEPARTMENT OF STATE
COASTAL MANAGEMENT PROGRAM

Guidelines for Notification and Review of State Agency Actions
Where Local Waterfront Revitalization Programs are in Effect

L PURPOSES OF GUIDELINES

A.

The Waterfront Revitalization of Coastal Areas and Inland Waterways Act
(Article 42 of the Bxecutive Law) and the Department of State’s regulations (19
NYCRR Part 600) require certain state agency actions identified by the Secretary
of State to be consistent to the maximum extent practicable with the policies and
purposes of approved Local Waterfront Revitalization Programs (LWRPs). These
guidelines are intended to assist state agencies in meeting that statutory
consistency obligation. T

The Act also requires that state agencies provide timely notice to the situs local
government whenever an identified action will occur within an area covered by
an approved LWRP, These guidelines describe a process for complying with this
notification requirement. They also provide procedures to assist local
governments in carrying out their review responsibilities in a timely manner.

The Secretary of State is required by the Act to confer with state agencies and
local governments when notified by a local government that a proposed state
agency action may conflict with the policies and purposes of its approved LWRP.
These guidelines establish a procedure for resolving such conflicts.

. DEFINITIONS

A.

Action means;

1. - .A "Type 1" or "Unlisted" action as-defined by the State Environmental
Quality Review Act (SEQRA);

2. Occurring within the boundaries of an approved LWRP; and

3. Being taken pursuant to a state agency program or activity which has been
identified by the Secretary of State as likely to affect the policies and

purposes of the LWRP.
Consistent to the maximum extent practicable means that an action will not

substantially hinder the achievement of any of the policies and purposes of an



approved LWRP and, whenever practicable, will advance one or more of such
policies. If an action will substantially hinder any of the policies or purposes of
an approved LWRP, then the action must be one:

1. For which no reasonable alternatives exist that would avoid or overcome
any substantial hindrance;

2. That will minimize all adverse effects on the policies or purposes of the
LWREP to the maximum extent practicable; and

3. That will result in an overriding regional or statewide public benefit.

Local Waterfront Revitalization Program or LWRP means a program prepared
and adopted by a local government and approved by the Secretary of State

pursuant to Bxecutive Law, Article 42; which program contains policies on the
management of land, water and man-made resources, proposed land uses and
specific projects that are essential to program implementation.

M. NOTIFICATION PROCEDURE

A.

When a state agency is considering an action as described in IT above, the state
agency shall notify the affected local government.

Notification of a proposed action by a state agency:
1. Shall fully describe the nature and location of the action;

2. Shall be accomplished by use of either the State Clearinghouse, other
existing state agency notification procedures, or through an alternative
procedure agreed upon by the state agency and local government;

3. Should be provided to the local official identified in the LWRP of the situs

~~local government as eerly in the planmng stages of the action as possible,

but in any event at least 30 days prior to the agency’s decision on the

action. (The timely filing of a copy of a completed Coastal Assessment

Form with the local LWRP official should be considered adequate
notification of a proposed action.)

If the proposed action will require the preparation of a draft environmental impact
statement, the filing of this draft document with the chief executive officer can
serve as the state agency’s notification to the situs local government.



..

IV. LOCAL GO RE

A,

Upon receipt of notification from a state agency, the situs local government will
be responsible for evaluating a proposed action against the policies and purposes
of its approved LWRP. Upon request of the local official identified in the
LWRP, the state agency should promptly provide the situs local government with
whatever additional information is available which will assist the situs local
government to evaluate the proposed action.

If the situs Iocal government cannot identify any conflicts between the proposed
action and the applicable policies and purposes of its approved LWRP, it should
inform the state agency in writing of its finding. Upon receipt of the local
government’s finding, the state agency may proceed with its consideration of the
proposed action in accordance with 19 NYCRR Part 600.

If the situs local government does not notify the state-agency in writing of its
finding within the established review period, the state agency may then presume
that the proposed action does not conflict with the policies and purposes of the
municipality’s approved LWRP.

If the situs local government notifies the state agency in writing that the proposed
action does conflict with the policies and/or purposes of its approved LWRP, the
state agency shall not proceed with its consideration of, or decision on, the
proposed action as long as the Resolution of Conflicts procedure established in
V. below shall apply. The local government shall forward a copy of the
identified conflicts to the Secretary of State at the time when the state agency is
notified. "In notifying the state agency, the local government shall identify the
specific policies and purposes of the LWRP with which the proposed action
conflicts. :

V. OLUTION OF

A,

The following procedure applies. whenever a_local government has notified the
Secretary of State and state agency that a proposed action conflicts with the
policies and purposes of its approved LWRP:

I. Upon receipt of notification from a local government that a proposed
action conflicts with its approved LWRP, the state agency should contact
the local LWRP official to discuss the content of the identified conflicts
and the means for resolving them. A meeting of state agency and local
government representatives may be necessary to discuss and resolve the
identified conflicts. This discussion should take place within 30 days of
the receipt of a conflict notification from the local government.



If the discussion between the situs local government and the state agency
results in the resolution of the ideatified conflicts, then, within seven days
of the dxscussmn, the situs local government shall notify the state agency
in writing, with a copy forwaﬂed 4o the Secretary of State, that all of the
identified conflicts have been resolved. The state agency can then proceed
with its consideration ‘of the proposed action in accordance with 19
NYCRR Part 600.

If the consultation between the situs local government and the state agency
-does not ltmd to-the resolution of the identified conflicts, either party may
request, in: wﬁung, the assistance of the Secretary of State to resolve any
or all of the identified conflicts. This request must be received by the
Secretary within 15 days following the discussion between the situs local
governmeént and‘the state agency. The party requesting the assistance of
the Secretaty of State: shall" forward a copy of thelr request to the other

party.

Wifkin 30 -days” following ‘the receipt of a request for assistance, the
Secretary or-a Depattment of State official or employee designated by the
Secretary, - will ‘ discuss 'the - identified conflicts and circumstances
preventing their résolution with appropriate representatives from the state
agency-and ‘situs local government.

If agreement among all parties cannot be reached during this discussion,
the Secretary shall, within 15 days, notify both parties of his/her findings
and recommendations.

The state-agency shall not proceed with its consideration of, or decision
-on, the proposed.action as long as the foregoing Resolution of Conflicts
“procedures shall apply.



